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DECLARATION OF COVENANTS, RESTRICTIONS, AND EASEMEN TS FOR
BIRCHWOOD SUBDIVISION

This declaration of covenants, restrictions and easenien® RCHWOOD SUBDIVISION is
made this 10th day of July, 1992 by L.C.S., Inc.

BACKGROUND STATEMENT

Declarant is the developer of certain real property in Gwihi€ounty, Georgia, which is more
particularly described on Exhibit “A” attached hierend made a part hereof (“Property”).

Declarant intends to develop the real property describedegba development to; be known as
BIRCHWOOD SUBDIVISION hereinafter referred to as the “Development”). Declarant
intends by this declaration to impose mutually beneficedtrictions under a general plan of
improvement for the benefit of all owners of residential gedy within BIRCHWOOD
SUBDIVISION the development made subject to this declaration, by rewgpraf this
declaration and amendments thereto. Declarant desiresotodp a flexible and reasonable
procedure for the overall development of BIRCHWOOD SUBDIVISION and the
interrelationship between the Association (as hereinafedined) established pursuant to this
declaration, and any recreational areas which may beconé gfa BIRCHWOOD
SUBDIVISION. Declarant also desires to establish a method for the admahon,
maintenance, preservation, use, and enjoyment of the giyoibat is now or hereafter subjected
to this declaration and certain other propertiescdbed in this declaration.

Declarant is causing the Association (as hereinafter ddjimo be formed as a non-profit civic
organization to perform certain functions for the commoodyand general welfare of the Owner
(as hereinafter defined).

The Declarant hereby declares that all of the real propezsciidbed above shall ;be held, sold,
and conveyed subject to this Declaration, which is for theppse of enhancing and protecting
the value, desirability and attractiveness of the Properijhe covenants, restrictions and
easements set forth herein shall run with the Property, hall Ise binding on all parties having

or acquiring any right, title or interest in the Property aygart thereof, and shall, subject to the
limitations herein provided, inure to the benefit of eachr@w his heirs, grantees, distributees,
successors and assigns and to the benefit of thechsion.

ARTICLE |
DEFINITIONS

The following words when used in this declaratibalshave the following meanings:

1.01 Association. “Association” means Birchwood Homeowners’ Associatiam;.l(a non-
profit, non-stock, membership corporation organized uritle Georgia Nonprofit Corporation
Code) its successors and assigns.

1.02 Board. “Board” means the Board of Directors of the Assbora

1.03 By-Laws. “By-Laws” means the By-Laws of the Association.
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1.04 Commencement Date. “Commencement Date” means the date on which the first
residence is sold to a third party other than Drediaof the builder of such residence.

1.05 Common Property. “Common Property” means all real property (together witly and
all improvements now or hereinafter located thereon) owlgdhe Association or in certain
instances over which the Association has been granted pemh&@asements, for the common
use and enjoyment of the Owners.

1.06 Declarant. “Declarant” means L. C. S., Inc. and its successors-ig‘tidihd assigns,
provided any successors-in-title or assigns shall acdairéhe purpose of development or sale
all or any portion of the remaining undeveloped or unsoldipos of the real property described
in Exhibit “A”, or the real property which is intended to beune part of the Development, and
provided further, in the instrument of conveyance to anycessor-in-title or assign, such
successor-in-title or assign is designated as the “Dadfakereunder by the grantor of such
conveyance, which grantor shall; be the “Declarant” hedeurat the time of such conveyance;
provided, further, upon such designation of successordbauat, all rights and obligations of the
former Declarant in and to such status as “Declarant” hateushall cease, it being understood
that as to all of the property described in Exhibit “A”, attec hereto, and which is now or
hereinafter subjected to this Declaration, there shallriig one person or legal entity entitled to
exercise the rights and powers of the “Declaraptetnder at any one time.

1.07 Development-Wide Standard. “Development-Wide Standard” shall mean the standard
of conduct, maintenance or other activity generally prawgiin the Development. Such
standard may more specifically determined by Board and hynaittees required or permitted to
be established pursuant to the Declaration and By-Lawsh 8atermination, however, must be
consistent with the Development-Wide Standard paily established by the Declarant.

1.08 Lot. “Lot” means any parcel of land shown upon a subdivision @abrded in the Office

of the Clerk of the Superior Court of Gwinnett County, comgriany portion of the Property,
provided, however, that no portion of the Common Propertgllsbver be a lot except as
provided in 2.05.

1.09 Member. “Member” means any member of the Association.

1.10 Membership. “Membership” means the collective total of all Members ot th
Association.

1.11 Occupant. “Occupant” shall mean any person occupying all or any portd a
Residence located within the Development for any periodroét regardless of whether such
Person is a tenant or the Owner of such property.

1.12 Owner. “Owner” means the record owner (including Declarant), vikeetone or more
persons or entities, of a fee simple title to any Lot; prodideowever, that where fee simple title
has been transferred and is being held merely as securithdaepayment of a loan, the person
or entity who would own the Lot in fee simple if such loan wegagdoin full shall be considered
the Owner.

! Birchwood Homeowners Association, Inc. succeed€d$., Inc. in July, 1994,
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1.13 Parcel. “Parcel” shall mean and refer to separately designatedertial areas comprised
of various types of housing initially or by annexation madject to this Declaration. If
separate Parcel status is desired, the Declarant shalgrndesi in an amendment to this
Declaration subjecting the property to the terms and c@awitof this Declaration that such
property shall constitute a separate parcel or parcelshdrabsence of specific designation of
separate Parcel status, all property made subject to tlus¢ion shall ;be considered a part of
the same parcel. The Board may also grant Parcel status @reayf so requested in writing by
the Owners holding at least eighty-five percent (85%) ofttiel vote entitled to vote thereon in
such area.

1.14 Property. “Property” means that certain real property herein abowsieed together
with such additional real property as may be subjected tgptbgisions of this Declaration in
accordance with the provisions of Article X hereof.

1.15 Residence. “Residence” shall mean a structure situated upon a Lot d#énfor
independent use and occupancy as a residence for a singilly.faf structure and the land
owned as a part thereof (the Lot) shall not become a Residamtdea certificate of occupancy
shall have been issued by the appropriate governmentabriigs as a prerequisite to the
occupancy of such Residence and until the Lot and struchaatéd thereon shall have been
conveyed to a third party other than the builder thereof. Olamer of a Residence shall notify
the Association or its designee immediately upon issuaheeQertificate of Occupancy for the
Residence.

1.16 Restrictions. “Restrictions” means all covenants, restrictions, easdsyeharges, liens
and other obligations created or imposed by thisd@ation.

1.17 Structure. “Structure” means:

(a) Any thing or object the placement of which upon any Lot raffgct the appearance of such
Lot, including, by way of illustration and not limitationng building or part thereof, garage,
porch, shed, greenhouse or bathhouse, coop or cage, cararadovered patio, swimming pool,
dock, fence curbing, paving wall, tree, shrub (and all otfemms of landscaping), sign,

signboard, temporary or permanent living quarters (incigdany house trailer or any other
temporary or permanent improvement to such Lot;

(b) Any excavation, grading, fill, ditch, diversion dam dher thing or device which affects or
alters the natural flow of surface waters from, upon or ac@®y Lot, or which affects or alters
the flow of any waters in any natural or artificial creek estm, wash or drain channel from, upon
or across any Lot; and

(c) Any change in the grade at any point on a Lot of more tharn(&pnches, whether or not
subsection (b) of this Section 1.17 applied to stl@mge.
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ARTICLE 1l
COMMON PROPERTY

2.01 Conveyance of Common Property.

(@) The Declarant may from time to time convey to the Assamiabr grant easements to the
Association, at no expense to the Association and in acooslavith this Section, real and

personal property for the then use and enjoyment of the GsvoeResidences (such real and
personal property is hereinafter collectively referreé$dCommon Property”) and, to the extent
set forth in this Declaration of Covenants, Restrictiond BEasements, the general public. The
Association hereby covenants and agrees to accept froméhbkafant all such conveyances of
the Common Property.

(b) It is contemplated by the Declarant that the Declararlt ganvey to the Association
Common Property for scenic and natural areas preservatiobfoa general recreational use. The
Declarant may, at Declarant’s sole discretion, modifyeralincrease, reduce and otherwise
change the Common Property, contemplated to be conveyedtetédsociation in accordance
with this subsection (b) of this Section 2.01 at any time ptmconveyance of such Common
Property to the Association.

(c) In addition to the property described in subsection (bjhcs Section 2.01, the Declarant
may convey to the Association in accordance with Sectiod 2iich other real and personal
property as the Declarant may determine to be necessaryopepfor the completion of the

Development.

(d) Notwithstanding any legal presumption to the contrémg, fee title to, and all rights in, any

portion of the Property owned by the Declarant and desighag Common Property or

designated for public use shall be reserved to the Declaraiitsuch time as the same shall be
conveyed to the Association or to any municipality or othewernmental body, agency or

authority.

(e) Rivers shall, without limitation, be included in the pesty that may be conveyed by
Declarant and which shall be accepted by the Associationclabent shall not be required to
make any improvements whatsoever to the property to be gedvand accepted pursuant to this
Section including, without limitation, dredging or othes& removing silt from any river that

may be conveyed.

2.02 Right of Enjoyment. Every Owner of a Residence shall have a right and easemeséto u
and enjoy the Common Property, which right shall be apparieto and shall pass with the title
to every Lot upon transfer; provided, however, that no Owstell do any act which interferes
with the free use and enjoyment of the Common Property byta#roOwners. The Association
may permit persons who are not Owners of Residences to useergoy part or all of the
Common Property subject to such limitations, and upon seichg and conditions as it may from
time to time establish. The right and easement of enjoymeamitgd or permitted by this Section
2.01 is subject to suspension by the Associatigoragded in Sections 20.3 (f) and 3.05.
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2.03 Rights of the Association. The rights and privileges conferred in Section 2.02 hereof
shall be subject to the right, and where applicable, thegakibbn, of the Association acting
through the Board to:

{a} promulgate rules and regulations relating to the usegrapion and maintenance of the
Common Property;

(b} borrow money for the purpose of carrying out the actestof the Association, including the
acquisition, construction, improvement, equipping andnte@mance of the Common Property,
and in aid thereof to encumber by deed to secure debt, martgagther security interest any or
all of the Association’s property including Common Progesind revenues from assessments,
user fees and other sources; and provided, however, thangdihe period when the Declarant
has the right to appoint members of the Board, the Associatall not deed, grant or convey to
anyone any mortgage, deed to secure debt or other secustgsh on or in Common Property
constituting real estate without approval of the Declarand a two-thirds (2/3) vote of the
Members who are present in person or by proxy and voting atedingeof Members duly held in
accordance with the By-Laws of the Association;

(c) grant easements or rights of way over Common Propertynio raunicipality or other
governmental body, agency or authority,, to any quasiipwtgency or to any utility company or
cable television system;

(d) dedicate or transfer all or any part of the Common Prgpertinterests therein to any
municipality or other governmental body, agency authdotysuch purposes and subject to such
provisions and conditions as may be agreed upon by the Assmtiand such grantee, including
a provision that such property or interest shall, if suchickgibn or transfer is approved by a
two-thirds (2/3) vote of the Members who are present in pemsoby proxy and voting at a
meeting of the Members duly held in accordance with the By af the Association, cease to
be subject to this Declaration or all or any part of the Restmns while held by any such
municipality or other governmental body agency wharity;

(e) charge reasonable fees in connection with the admissiand use of facilities or services

by Members and non-members; provided that in setting ank $ee the Board may establish

reasonable classifications which shall be uniform withagtesuch class but need not be uniform
between such classes;

() suspend, pursuant to Section 3.05 the voting rights of Blember and the right of
enjoyment granted or permitted by Section 2.02;

(g) to sell, lease or otherwise convey all or past of its properties and interest therein; and

(h) enforce all applicable provisions of valid agreemerftshe Association relating to the
Common Property or any part thereof; and

() maintain any and all landscaping treatments previourséyalled by the Declarant, to the
extent that such landscaping is not otherwise maintainedhlyappropriate county and/or
municipal entity having jurisdiction over the rodds Gwinnett County, Georgia.
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2.04 Conveyance of Common Property by Declarant to Assation.

The Declarant may transfer or convey to the Association anggnal property and any improved
or unimproved property, leasehold, easement or other projrterest which is or may be
subjected to the terms of this Declaration. Such conveyasiwdl be accepted by the
Association, and the property shall thereafter be Commapdtty to be maintained by the
Association for the benefit of all its Members.

2.05 Types of Common Property.At the time of the conveyance of any real property or grant
of easement by the Declarant to the Association to be usedasn©n Property, the Declarant
shall designate in the deed of conveyance or easement ttiatraal property is to be Common
Property, and further may designate in the deed of conveyamnceasement the specific or
general purpose or purposes for which such real propertgypartion thereof may be used, and
in such event, such real property or portion thereof shall wahout a two-thirds (2/3) vote of
the Members of the Association, be used for any differenppse or purposes without the prior
written consent of the Declarant.

2.06 Delegation of Use. Any Owner may delegate to the members of his family or hisnena
who reside on a Lot, in accordance with the By-Laws, his rightise and enjoy the Common
Property.

2.07 Maintenance. The Association shall maintain and keep in good repair theni@on
Property. This maintenance shall include, without linitat maintenance, repair and
replacement, subject to any insurance then in effect, oflasdtiscaping and improvements
situated on the Common Property. In addition, the Assamiashall maintain grass and other
landscaping located along or in dedicated rights of way twhvere installed and maintained by
Declarant, to the extent permitted by the applicable gavemtal authority. The foregoing
maintenance shall be performed consistent witlDigneelopment-Wide Standard.

The Association shall also have the right, but not the oliligeto maintain and provide services
for other property not owned by the Association, whetherated within or without the
boundaries of the Development, and to enter into easemaniscavenants to share cost
agreements regarding property where the Board ét@srdined that this would benefit Owners.
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ARTICLE 1l
BIRCHWOOD HOMEOWNERS’ ASSOCIATION

3.01 Purposes, Powers and Duties of the Associatiofhe Association shall be formed as a
non-profit civic organization for the sole purpose of penfiing certain functions for the common
good and general welfare of the people of the Developmente A$sociation shall have no
power or duty to do or perform any act or thing other than thasks and things which will
promote in some way the common good and generéameadf the people of the Development.

To the extent, and only to the extent, necessary to carry weh purpose, the Association (a)
shall have all of the powers of a corporation organized utlieiGeorgia Nonprofit Corporation
Code and (b) shall have the power and duty to exercise allefitihts, powers and privileges
and to perform all the duties and obligations &f #ssociation as set forth in this Declaration.

3.02 Membership in the Association. Every Owner shall automatically be a Member of the
Association and such membership shall terminate only asiged in this Declaration of
Covenants, Restrictions and Easements. For purposesiofjytitere shall be two (2) classes of
Members as set forth in Section 3.03.

3.03 Voting Rights.

(a) Each Owner of a Residence, with the exception of Declasdmall be a Class A Member
and shall be entitled to one (1) Class A vote per Residenceerg/such Owner is a group or
entity other than one individual person, the vote on behiaduach Owner shall be exercised only
by such individual person as shall be designated in a progyuiment duly executed by or on
behalf of such group or entity and delivered ® skcretary of the Association.

(b) The Declarant shall be the sole Class B Member and shahbtited to three (3) votes for

each Lot or Residence owned; provided, however, in no evaadt the Class B Member have

less than the total number to Class A votes plus one (1). Thes Membership shall cease
and be converted to Class A Membership at such time as Detlaodonger retains the right to

appoint and remove members of the Board and officers of trediation pursuant to Section
3.08 below.

(c) The Development will be composed of Lots to be developephases containing unequal
numbers of Lots. Each such phase will be platted of recordhénQffice of the Clerk of the
Superior Court of Gwinnett County in accordance with Agick of this Declaration. The
Declarant shall notify the Association in writing when theal phase of the Development has
been platted of record. By acceptance of a deed conveying,aeaoh Owner acknowledges
that, upon the filing by “Declarant of the subdivision platsvering such phases, the total votes
outstanding in the Association will automatically incredsased upon the number of Lots in the
phases added and in accordance with the formula set fortibgestion (b) of this Section 3.03
until after the Association receives the written noticeviled for in the preceding sentence;
provided, however, nothing contained herein shall ob#igetie Declarant to develop any
proposed phase of the Development unless such phasbjected to this Declaration.

3.04 Board of Directors. The affairs of the Association shall be managed by a Board of
Directors. The number of Directors and the method of elgdDirectors shall be as set forth in
the By-Laws of the Association.

3.05 Suspension of Membership. The Board may suspend the voting rights of any Member
and the right of enjoyment of the Common Propeftgny person who:

(a) shall be subject to the Right of Abatement, as definedeictiBn 8.02 by reason of having
failed to take the reasonable steps to remedy a violatiomezmdh of either the Restrictions or the
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Design Standards of th&CC (as herein defined) within thirty (30) days after havingeised
notice of the same pursuant to the provisions ofi@e5.11, 6.14 or 8.02 hereof;

(b) shall be delinquent in the payment of any assessmergddyy the Association pursuant to
the provisions of Article IV hereof, or

(c) shall be in violation of the rules and regulations of thes@éciation relating to the use,
operation and maintenance of Common Property. Such suspestsll be for the balance of the
period in which said Member or person shall remain in violatibreach or default, as aforesaid,
except that in the case of a violation described in subsedti) of this Section 3.05, the
suspension may be for a period not to exceed 60 days afterufeear termination of such
violation. No such suspension shall prevent an €isringress to or egress from his Lot.

3.06 Termination of Membership. Membership shall cease only when a person ceases to be
an Owner.

3.07 Voting Procedures. The procedures for the election of Directors of the Assdmiaand
the resolution of such other issues as may be brought befereembership of the Association
shall be governed by this Declaration, the Georgia Nonpf@dirporation Code, the Articles of
Incorporation of the Association, and the By-Laws of the dsation, as each shall from time to
time be in force and effect.

3.08 Control by Declarant.

(@) Notwithstanding any other language or provision to theti@ry in this Declaration, in the
Articles of Incorporation, or in the By-Laws of the Assodiet, Declarant hereby retains the
right to appoint and remove any members of the Board of theodiaton and any officer or

officers of the Association until 15 days after the first oétfollowing events shall occur: (1) the
expiration of twenty (20) years after the date of the reamgddf this Declaration; (2) the date
upon which all the Residences intended by Declarant to betaopthe Development have been
conveyed by Declarant to Owners other than a person or peiEmmstituting Declarant; or (3)
the surrender by Declarant of the authority to appoint amdores directors and officers by an
express amendment to this Declaration executed and retbsdBeclarant, provided, however,
that the Owners may be entitled to elect certain memberseoBthard of the Association which
shall not be removable by the Declarant actingalon
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(b) Upon the expiration of the period of Declarant’s rightaggpoint and remove directors and
officers of the Association pursuant to the provisions ofs tisection, such right shall
automatically pass to the Owners, including Declarant i€lBeant then owns one or more Lots;
and a special meeting of the Association shall be called @t §me. At such special meeting,
the Owners shall elect a new Board of Directors which shalleutake the responsibilities of the
Board and the Declarant shall deliver the books, accountsracords, if any, which Declarant
has kept on behalf of the Association and any agreementsntracts executed by or on behalf
of the Association during such period which Declarant hagsrpossession. Each Owner by
acceptance of a deed to or other conveyances of a Lot vest®détaiant such authority to
appoint and remove directors and officers of the Assodiatimy exercise any other right or
privilege given to it expressly by this Declaration or ByviL@nd any other right or privilege
reasonably to be implied from the existence of any right avilgge given to it herein or
reasonably necessary to effectuate any such rigtrivalege.

ARTICLE IV
ASSESSMENT

4.01 Covenant for Assessments and Creation of Lien and Pensal Obligation. Each
Owner of a Residence, jointly and severally, for himselfs Hieirs, distributee, legal
representatives, successors and assigns, by acceptaaceed for a Residence, whether or not
the covenants contained herein shall be expressed in ary deed, thereby covenants and
agrees as follows:

(@) to pay to the Association the annual assessments whighomahall be levied by the
Association pursuant to this Declaration againgRakidences owned by him;

(b) to pay to the Association any special assessments fatatamprovements and other
charges which may or shall be levied by the Association @msto this Declaration against all
Residences owned by him;

(c) that there is hereby created a continuing charge andifjen all Residences owned by him

against which all such assessments are made to secure gagfrerch assessments and any
interest thereon as provided in Section 4.09 hereof ang @afstollection including reasonable

attorneys’ fees;

(d) that such continuing charge and lien on such Residemmsisuch Residence in the hands
of the then Owner, and the Owner’s heirs, devises, legabsgmtatives, successors and assigns.
Such charge and lien is superior to any and all charges, bernsncumbrances which may
hereafter in any manner arise or be imposed upon such Lotthaharising from or imposed by
judgment or decree or by any agreement, contract, mortgdeged to secure debt or other
instrument, except (i) such liens for taxes or other pubiarges as are by applicable law made
superior, and (ii) all deeds to secure debt given to secuoam the proceeds of which are used
(1) to purchase a Residence or Residences (together witarahgll Structures which may from
time to time be placed or located thereon) and (2) to finatee donstruction or repair or
alteration of Structures.

(e) that no sale or transfer at foreclosure or in lieu of faosgre shall relieve any Residence
from liability for any assessment thereafter assgss

() that all annual, special and specific assessmentstf{tegevith interest thereon as provided
in Section 4.09 of this Declaration and costs of collectioduding reasonable attorneys’ fees)
levied against any Residence owned by him during the peliatihie is an Owner shall be (in
addition to being a continuing charge and lien against swegidence as provided in Section 4.01
(c) of this Declaration) a personal obligation which willrgive any sale or transfer of the
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Residence owned by him, provided, however, that such palsobligation for delinquent
assessments shall not pass to Owner’s succestithe inless expressly assumed by successor.

4.02 Purpose of Assessment. The assessments levied by the Association shall be used
exclusively for the purpose of providing for the common geod general welfare of the people

of the new community of the Development, including but notiled to, security, the acquisition,
construction, (improvement, maintenance and equippinGayimon Property, the enforcement
of the Restrictions contained in this Declaration, the esdment of the Design Standards of the
ACC, the payment of operating costs and expenses of the igimrcand the payment of all
principal and interest when due on all debts owethb Association.

4.03 Accumulation of Funds Permitted. The Association shall not be obligated to spend in
any calendar year all the sums collected in such year by wayfial assessments or otherwise,
and may carry forward, as surplus, any balances remaining;shall the Association be
obligated to apply such surplus to the reduction of the arhotithe Annual Assessments in any
succeeding year, but may carry forward from year to year sugplus as the Board may deem to
be desirable for the greater financial security of the Agdamn and the effectuation of its
purposes.

4.04 Annual Assessment.

(a) Beginning on the Commencement Date and continuing afiereuntil January 1 of the year
immediately following the Commencement Date, each Lot Isbal subject to an annual
assessment of Three Hundred Dollars and No 00/100ths (@30@er Residence. In the event
that the Commencement Date falls on a day other than Janutrg annual assessment for such
year shall be prorated so that each Owner pays an annuabassggproportional to the number
of days remaining in the calendar year. The words “Assessiesr” as used herein shall mean
the calendar year with the first Assessment Year commenomglanuary 1 of the year
immediately following the Commencement Date. For so longDaslarant has the right to
appoint and remove Directors and Officers of the Assoamtilbe annual assessment shall not be
reduced below $300.00 without the express writtarsent of Declarant.

(b) Commencing with the first Assessment Year and contopuinereafter, the annual
assessment may be increased at any time and from time to timgdeach Assessment Year at
not more than fifteen percent (15%) above the annual assesdor the previous Assessment
Year without a vote of the Membership.

BHACOVE 15 of 41 4/17/2011 JIM



(c) Commencing with the first Assessment Year and contipuinereafter, the annual

assessment for Assessment Year may at any time and fromdithee be increased more than
fifteen percent (15%) above the maximum annual assessmetiid previous Assessment Year
if such increase is approved by a two-thirds (2/3) vote of Members of the Association who

are present in person or by proxy and voting at a meeting of béemduly held in accordance

with the provisions of the By-Laws of the Assoaatiand this Declaration.

4.05 Special and Parcel Assessments.

(@) In addition to the annual assessments authorized byAttisle 1V, the Association may
levy, in any Assessment Year and with such frequency as tsediation shall deem necessary,
special assessments for the purpose of paying, in whole parith any unanticipated operating
expenses, as well as the cost of any construction, recatisiny repair or replacement of a
capital improvement on the Common Property. Such specsgsasnents may be levied by the
Board in any Assessment Year without the approval of the Mamlwhich special assessments
in the aggregate do not exceed an amount equal to the anrsgsisasent then in effect. Special
assessments exceeding said amount shall require the appfdwo-thirds (2/3) of the Members
of the Association who are present in person or by proxy at etimg of Members duly held in
accordance with the provisions of the By-Laws & Association and this Declaration.

(b) The Association shall also be authorized to levy, in amgessment Year and with such
frequency as the Association shall deem necessary, Pass#sAments for the purpose of
paying, in whole or in part, the cost of estimated expensesh® sole benefit of a particular
Parcel, which Parcel Assessments shall be allo@atedlly among the Residences in a Parcel.

4,06 Assessment Procedure.

(&) The Board shall establish the annual assessment forfesmassment Year at an amount not
in excess of the maximum annual assessment as determinéeé pyavisions of this Article 1V,
and shall also establish the date during the Assessmentofeamich the annual assessment
shall be due and payable (such date is hereinafter refeored the “Due Date”). The Board
shall also establish an annual budget which shall list thienated operating expenses and shall
contain an amount to be set aside each year into a reseregdhalte to be used for future repair
and replacement of the Common Property; provided, howernenp event shall the Board be
required to provide for a reserve sufficient to cover alltstuture repair and replacement of the
Common Property, it being intended that portion of such sasgil be covered by Special
Assessment. The Board shall cause the Association to seeacto Owner at least thirty (30)
days in advance of the Due Date written notices setting fohnda amount of the annual
assessment and the Due Date. The annual assessment sbalebduwe on the thirtieth (30th)
day following such written notice or the Due Date, whicheigelater. The Board may establish
reasonable payment procedures for payment of any spesedsisents for capital improvements
which may be levied in accordance with the provisiof this Article IV.
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(b) All Members of the Association shall be given written inetby the Board not less than
thirty (30) nor more than sixty (60) days in advance of any tingeof the Members of the
Association at which the Board shall propose taking actiarspant to Section 4.04 (c) and
Section 4.05 of this Article IV. Such written notice shallesify under which Section or
Sections the Board will propose action. At such a meeting pilesence of Members or proxies
entitled to cast fifty percent (50%) of the total votes oattsting shall constitute a quorum. If the
required quorum is not present at such meeting, a secondngeeay be called by the Board
subject to the same notice requirement and the requirediquat such second meeting shall be
thirty percent (30%) of the total votes outstanding. No ssebond meeting shall be held more
than sixty (60) days following the first meeting. If the rémad quorum is not present at the
second meeting, the Board may take such actionapiinoval of the Members.

4.07 Uniform Rate of Assessment Both annual and special assessments must be fixed at a
uniform rate for all Residences.

4.08 Contribution by Declarant. For so long as Declarant has the authority to appoint and
remove Directors and Officers of the Assaociation, Declasdrall not be liable for the payment
of any assessments. Provided, however, during said pemathEant shall advance funds to the
Association sufficient to satisfy the deficit, if any, befen the actual operating expenses of the
Association (but specifically not including an allocatitar the reserve allowance), and the sum
of annual, special and specific assessments collectecebqgbociation in any Assessment Year,
and such advances shall be evidenced by promissory notestfr® Association to Declarant
bearing interest at the annual rate of twelve (12.00%) peraed having payment schedules and
maturity dates as agreed between Declarant and the Adsogiaut failing such agreement,
being demand notes.

4.09 Effect of Nonpayment of AssessmentsAny Assessment which is not paid on or before
the Due Date shall bear interest after the Due Date at therlofvéhe highest legal rate of
interest which can be charged or the rate of eighteen pe(t8ft) per annum or at such rate as
the Board may from time to time establish, provided, howgtlat in no event shall the Board
have the power to establish a rate of interest in violatiotheflaws of the State of Georgia. In
the event of default in the payment of any one or more insth® of an assessment, the Board
may declare any remaining balance of the assessment at aa@nd payable. In the event that
an Owner shall fail to pay fully any portion of any assessnpeittr to the date on which payment
is due, such unpaid portion (including any remaining batadeclared immediately due and
payable in accordance with the preceding sentence), teigeith interest and costs of collection
including reasonable attorneys’ fees, shall be a bindinggreal obligation of such Owner, as
well as a lien on such Owner’s Residence, enforceable inrdance with the provisions of this
Declaration.
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4.10 Certificate of Payment. Upon written demand by an Owner, the Association shall withi
a reasonable period of time issue and furnish to such Owneitgemvcertificate stating that all
assessments (including penalties, interest and costayjfleve been paid with respect to any
Lot owned by said Owner as of the date of such certificatehat all assessments, interest and
costs have not been paid setting forth the amount then dug@ayable. The Association may
make a reasonable charge for the issuance of such cesifigaty such certificate, when duly
issued as herein provided, shall be conclusive and bindiitlg regard to any matter therein
stated as between the Association and any bona fide purcbfser lender on, the Lot in
guestion.

4.11 Approval by Declarant. Notwithstanding anything to the contrary contained herem
special assessment shall be made without the approval dhidet for so long as Declarant has
the right to appoint officers and directors of fke&sociation.

4.12 Specific AssessmentsThe Board shall have the power to specifically assess potsaa
this Section as, in its discretion, it shall deem appropriatailure of the Board to exercise its
authority under this Section shall not be grounds for anjoacagainst the Association or the
Board and shall not constitute a waiver of the Board’s righéxercise its authority under this
Section in the future with respect to any expenses includmgexpense for which the Board has
not previously exercised its authority under this Sectiorhe Board may specifically assess
Owners for the following expenses, except for expensegiaduor maintenance and repair of
items which are the maintenance responsibilitthefAssociation as provided herein:

(@) Expenses of the Association which benefit less thanfath@ Residences, which may be
specifically assessed equitably among all of the Residewtéch are benefited according to the
benefit received;

(b) Expenses incurred by the Association purst@Bection 6.14 hereof; and

(c) Reasonable fines as may be imposed in accordance wittertims of the Declaration and
By-Laws.

4.13 Working Capital Fund. A working capital fund shall be established for the initiakjpd

of operations equal to two monthly installments of annuakasments for each Residence. Each
Residence’s share of the working capital fund shall be pgidhe Residence Owner to the
Association upon the closing of the first sale of the Residenlf additional property is brought
within the scheme of this Declaration and made a part of thapdtties and Declarant has
conveyed Common Properties to the Association, the shattgeofrorking capital fund for each
Lot thus added shall be collected and transferred to the ddatson at the time of closing of the
sale of each such Lot; provided, however, that the coninbuib the working capital fund for
each such Lot not heretofore conveyed to a purchaser by treompeadding same to the
Properties 60 day after the date on which the first Lot in amyipular phase is so conveyed shall
be paid to the Association by such person within ten (10) ddites said 60th day. The purpose
of the working capital fund shall be to insure that the Asatioh will have cash available to
meet unforeseen expenditures or to acquire additionapeaugrit or services deemed necessary
or desirable by the Association. Amounts paid into the waglkiapital fund in the same manner
as the lien for assessments and other chargegdprbfor herein.

4.14 Membership Fee. The owner of each Lot at the time the same is first used forqrep

of residential occupancy and all previous owners of suchdhatl be exempt from payment of
any membership fee to the Association a membership fee im aonount as may from time to
time be determined by the Association’'s Board of Directgysyvided, however, that such
amount shall not exceed the amount of the annual assessonesuich Lot. The membership fee
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shall be paid to the Association within ten days after thestohclosing of the sale of each such
Lot to a subsequent owner obligated for the payment of samaeh Eot shall be subject to a lien
for the payment of such membership fee in the same mannee déigithfor assessments and other
charges provided for herein.

ARTICLE V
ARCHITECTURAL CONTROL

5.01 Architectural Control Committee - Creation and Composition.

(@) An Architectural Control Committee (the “ACC”) shall lestablished consisting of not less
than three (3) or more than five (5) individuals, providedwever, that the ACC shall always
have an uneven number of members. Notwithstanding anythitige contrary contained herein,
Declarant shall have the right, but not the obligation, tpapt all Members of the ACC until
the plans for all of the Residences for all of the Lots in thes€epment have been approved by
the ACC. Thereafter, the Board shall appoint the Membersi®@fACC. All costs of operating
the ACC may, at the discretion of Declarant, benbdyy the Association.

(b) Each initial Member of the ACC shall be appointed for artexxpiring on December 31,

1994. Thereafter, each Member of the ACC shall be appoiried talendar-year term. If any

vacancy shall occur in the Membership of the ACC by reasoneatid incapacity, resignation,

removal or otherwise, the remaining members of the ACC stwaitinue to act and such vacancy
shall subject to the provisions of 5.01 (a) be filled by theclaeant (or the Board if at the time

the Board has the right to appoint members of t6€A

5.02 Purpose, Powers and Duties of the ACC.

The purpose of the ACC is to assure that any installationstroation or alteration of any
Structure on any Lot shall be submitted to the ACC for appréyaas to whether the proposed
installation, construction of alteration is in conformignd harmony of external design and
general quality with the existing standards of the neighbod and with the standards of the
Birchwood Subdivision Development , and (ii) as to the lamatof Structures with respect to
topography, finished ground elevation and surroundingc®tires. To the extent necessary to
carry out such purpose, the ACC shall have all of the powedsdaies to do each and every
thing necessary, suitable, convenient or proper for, oromnection with, or incidental to, the
accomplishment of such purpose, including, without beingtéd to, the power and duty to
approve or disapprove plans and specifications for anwliasion, construction or alteration of
any Structure on any Lot.
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5.03 Officers, Subcommittees and Compensation.The members of the ACC shall appoint a
Chairman from among their number and may appoint from amegr number such other
officers and subcommittees of Members of the ACC as theyl $fweth time to time determine
necessary. The Members of the ACC shall be reimbursed by fisediation for the traveling
expenses and other reasonable out-of pocket costs indarthd performance of their duties as
members of the ACC.

5.04 Operations of ACC.

(@) Meetings. The ACC shall hold regular meetings at least once every t{8eenonths or
more often as may be established by the ACC. Special meatiagde called by the Chairman
and shall be called by the Chairman upon the written requUestmajority of the Members of the
ACC then in office. Regular and special meetings of the AC8alldte held at such time and at
such place as the ACC shall specify. Notice of each regulapecial meeting of the ACC shall
be mailed to each Member thereof at his Residence or at hed plce of business at least three
(3) days before the day of the meeting is to be held. Noticegfilar and special meetings need
not specify the purpose of purposes for which the meetingilied. Notice of a meeting need
not be given to any Member of the ACC who signs a waiver of moéither before or after the
meeting. Attendance of a Member of the ACC at a meeting sbabtitute a waiver of notice of
such meeting and shall constitute a waiver of any and allabigjes to the place of the meeting,
the time of the meeting, or manner in which it has been calledoovened, except when the
Member states, at the beginning of the meeting, any suchctdje or objections to the
transaction of business. At each meeting of the ACC, thegpiasof a majority of the Members
then in office shall constitute a quorum for the transactidrbusiness. Except as otherwise
provided herein, the act of a majority of the Members of theCAfresent at any regular of
special meeting thereof at which a quorum is present shalitdate the act of the ACC. In the
absence of a quorum, any Member of the ACC present at the mchg@lace of the meeting may
adjourn the meeting from time to time until a quorum shall bespnt. At any adjourned meeting
at which a quorum is present, any business may be transatiieti might have been transacted
at the meeting as originally called. The ACC shall maintaithba record of votes and minutes
for each of its meetings. The ACC shall make such records andtes available at reasonable
places and times for inspection by Members of the Associaitd by the Secretary. Any action
required to be taken at a meeting of the ACC, or any action hvimay be taken at a meeting of
the ACC, may be taken without a meeting if written conserttjragfor the action so taken, shall
be signed by all the members of the ACC and be filed within tleubtes of the proceedings of
the ACC. Such consent shall have the same force and effecunaramous vote, and may be
stated as such in any document filed by the ACC.

(b) Activities. (i) The ACC shall adopt and promulgate the Design Standaedsribed in
Section 5.05 hereof and shall, as required, make findinggrohinations, rulings, and orders
with respect to the conformity with said Design Standardglaeihs and specifications to be
submitted for approval to the ACC pursuant to the provisiohshis Declaration. The ACC
shall, as required, issue permits, authorizations or aiso which may include specified
requirements or conditions, pursuant to the provisiondef Declaration. (i) Any two (2) or
more Members of the ACC may be authorized by the ACC to exertie full authority of the
ACC with respect to all matters over which the ACC has autiioss may be specified by
resolution of the ACC, except with respect to the adoptionpmymulgation of the Design
Standards. The unanimous action of the two (2) or more Mesnlyith respect to the matters
specified shall be final and binding upon the ACC and upon applicant for an approval,
permit for authorization, subject, however, to review anadification by the ACC on its own
motion or appeal by the applicant to the ACC as provided is flairagraph (ii). Written notice
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of the decision of such two (2) or more Members shall, witlve {5) working days thereof, be
given to any applicant for an approval, permit or authortwat The applicant may, within ten
(10) days after receipt of notice of any decision which hented¢o be unsatisfactory, file a
written request to have the matter in question reviewed byAGC. Upon the filing of any such
request, the matter with respect to which such request ied §hall be submitted to, and
reviewed promptly by the ACC, but in no event later than $h{80) days after the filing of such
request. The decision of a majority of the Members of the AQG@ wespect to such matters
shall be final and binding.

5.05 Design Standards.

(@) The ACC shall from time to time adopt, promulgate, ama&adoke and enforce guidelines
(the “Design Standards”) for the purposes of::

(i) governing the form and content of plans and specificaito be submitted to the ACC for
approval pursuant to the provisions of this Dec¢lara

(i) governing the procedure for such submissibplans and specifications;

(iii) establishing guidelines with respect to the approsat disapproval of design features,
architectural styles, exterior colors and materials, itletsf construction, location and size of
Structures and other matters that require appioyv#the ACC pursuant to this Declaration; and

(iv) assuring the conformity and harmony of external desigd general quality of Birchwood
Subdivision development.

(b) The ACC shall make a published copy of its current Desitan@ards readily available to
Members and prospective Members of the Association and tpglicants seeking the ACC's
approval.

5.06 Submission of Plans and SpecificationsNo Structure shall be commenced, erected,
placed, moved onto or permitted to remain on any Lot nor sdrall existing Structure upon any
Lot be altered in any way which materially changes the eateappearance of the Structure or
Lot, unless plans and specifications therefor shall havenbgubmitted to and approved in
writing by the ACC. Such plans and Specifications shall bseuich form and shall contain such
information as may be reasonably required by the ACC in theidde Standards, including,
without being limited to:

(&) A site plan showing the location of all proposed and @xgsStructure on the Lot including
building setbacks, open space, driveways, walkways ankingaspaces including the number
thereof and all siltation and erosion control measu

(b) a foundation plan;
(c) afloor plan;

(e) specifications of materials, color scheme, lightingesne and other details affecting the
exterior appearance of all proposed Structuresadircations to existing Structures; and

(f) plans for landscaping and grading.

5.07 Approval of Plans and Specifications. Upon approval by the ACC of any plans and
specifications submitted pursuant to this Declarationp t{2) copies of such plans and
specifications, as approved, shall be deposited for pezntarecord with the ACC and a copy of
such plans and specifications bearing such approval, itingrishall be returned to the applicant
submitting the same. Approval for use in connection with bayor Structure of any plans and
specifications shall not be deemed a waiver of the ACC’styighits discretion, to disapprove
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similar plans and specifications or any of the features ements included therein if such plans,
specifications, features or elements are subsequentiyitteld for use in connection with any
other Lot or Structure. Approval of any such plans and spmibns relating to any Lot or
Structure, however, shall be final as to that Lot or Struetand such approval may not be
revoked or rescinded thereafter, provided that there has adherence to, and compliance with,
such plans and specifications, as approved, and@myitions attached to any such approval.

5.08 Disapproval of Plans and Specifications. The ACC shall have the right to disapprove
any plans and specifications submitted pursuant to thisldbeiion because of any of the
following:

(@) the failure to include information in such plans and #jeations as may have been
reasonably requested,;

(b) the failure of such plans or specifications to complyhwtihis Declaration or the Design
Standards;

(c) any other matter which, in the judgment of the ACC, wouddlikely to cause the proposed
installation, construction or alteration of a Structuret@i fail to be in conformity and harmony
of external design and general equality with the standandBifchwood Subdivision as set forth
in the Design Standards or the Development-Wide Standardjiloas to location to be
incompatible with topography, finished ground elevatiord asurrounding Structures. In any
case in which the ACC shall disapprove any plans and spetiitcs submitted hereunder, or
shall approve the same only as modified or upon specifiedlitions, such disapproval or
gualified approval shall be accompanied by a statementefjtbunds upon which such action
was based. In any such case the ACC shall, if requested, reakenmable efforts to assist and
advise the applicant in order that an acceptable proposwglbwaaprepared and submitted for
approval.

5.09 Obligation to Act. The ACC shall take action on any plans and specificationsngtdx
as herein provided within thirty (30) days after receiptréwd. Approval by the ACC, if granted,
together with any conditions imposed by the ACC, shall begdiain writing on the plans and
specifications and shall be returned to the Applicant. Ufaiby ACC to take action within thirty
(30) days of receipt of plans and specifications submittedapproval shall be deemed approval
of such plans and specifications.

5.10 Inspection Rights. Any employee or agent of the Association or the ACC may, after
reasonable notice, at any reasonable time or times enter aipp Lot and Structure thereon for
the purpose of ascertaining whether the installation, ttoagon, alteration or maintenance of
any Structure or the use of any Lot or Structure is in compkawith the provisions of this
Declaration; and neither the Association, nor the ACC, nor such agent shall be deemed to
have committed a trespass or other wrongful act solely bgareaf such entry or inspection,
provided such inspection is carried out in accocdanith the terms of this section

5.11 Violations. If any Structure shall be erected, placed, maintained eredtupon any Lot,
otherwise than in accordance with the plans and specificatipproved by the ACC pursuant to
the provisions of this Article, such erection, placemengintenance or alteration shall be
deemed to have been undertaken in violation of this Articld without the approval required
herein. If in the opinion of the ACC such violation shall haexurred, the ACC shall notify the
Association, and the Board shall provide written noticehte Owner by certified mail, return
receipt requested, setting forth in reasonable detail Htara of the violation and the specific
action or actions required to remedy the violation. If ther@wshall not have taken reasonable
steps toward the required remedial action within thirty )(3ays after the mailing of the
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aforesaid notice of violation, then the Association shalldithe Right of Abatement as provided
in Section 8.02 hereof.

5.12 Certificate of Compliance.

(@ Upon completion of the installation, construction oteedtion of any Structure in
accordance with plans and specifications approved by th€,Ale ACC shall, upon written
request of the Owner thereof or upon the ACC’s own initigtivesue a Certificate of
Compliance, identifying such Structure and the Lot uponclitsuch Structure is placed, and
stating that the plans and specifications have been apgrand that such Structure complies
with such plans and specifications. A copy of said Certticshall be filed for permanent record
with the plans and specifications on file with théC.

(b) Any Certificate of Compliance issued in accordance whih provisions of this Section shall
be prima facie evidence of the facts therein stated; and asy@urchaser of encumbrances in
good faith and for value, as to any title insurer, such Ge#dté shall be conclusive evidence that
all Structures on the Lot comply with all the requirementshig Article, provided, however, that
the Certificate shall in no way be construed to certify theegtability, sufficiency or approval
by the ACC of the actual construction of Structures or of th@kmnanship, or to represent or
warrant to any the quality function or operation of the Stuwes or of any construction,
workmanship, engineering, materials or equipment. Theaisse of the Certificate shall in no
way be construed to certify to any party that the Structu@setbeen built in accordance with
any applicable rule or regulation.

5.13 Fees. The ACC may impose and collect a reasonable and appropeati fcover the cost
of review of plans and of inspections performed pursuantdotiSn 5.10. The fee shall be
established from time to time by the ACC and putaisin the Design Standards.
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5.14 Nondiscrimination by ACC. The ACC shall not discriminate against any applicant
requesting its approval of plans and specifications bexafisuch applicant’s race, color, sex,
religion, age or national origin. Further, the ACC in the kge of its powers granted pursuant
to this Declaration shall not take any action the intent éeafof which is to discriminate against
persons of a particular race, color, sex religame or national origin.

5.15 Disclaimer as to ACC Approval. Plans and specifications are not reviewed for
engineering or structural design or quality of materialcompliance with any local, state, or
federal law including local building codes and zoning oadines, and by approving such plans
and specifications neither the ACC, the Members thereaf tim® Association assumes liability
or responsibility therefor, nor for any defect in any Struet constructed from such plans and
specifications. Neither Declarant, the Association, theCA the Board, nor the Officers,
directors, members, employees, and agents of any of thelinb&hkable in damages to anyone
submitting plans and specifications to any of them for apgkoor to any Owner of property
affected by these Restrictions by reason of mistake in jugdmnegligence, or nonfeasance
arising out of or in connection with the approval or disapadoor failure to approve or
disapprove any such plans and specifications. Every pemsbno submits plans and
specifications and every Owner agrees that he will not baimgaction or suit against Declarant,
the Association, the ACC, the Board, or the officers, divext members, employees, and agents
of any of them to recover any such damages and hereby reJeaseises, quit claims, and
covenants not to sue for all claims, demands, and causesiof acising out of or in connection
with any judgment, negligence or nonfeasance and herebyewahe provisions of any law
which provides that a general release does not extend tmglalemands, and causes of action
not known at the time the release is given.

ARTICLE VI
GENERAL COVENANTS AND RESTRICTIONS

6.01 Application. The covenants and restrictions contained in the Articlehdllspertain and
apply to all Lots and to all Structures erecteglaced thereon.

6.02 Dwelling Size. No dwelling shall be permitted on any Lot with less than 1,600are
feet for a one story structure or 1,750 square feet for a tawy sttructure of heated / cooled area,
exclusive of garages, carports and porches. Eaellidg/shall have at least a two car garage.

6.03 Resubdivision of Property. No Lot may be split, divided, or subdivided for sale, resale,
gift, transfer or otherwise without the prior written appab of the ACC of plans and
specifications for such split, division or subdivision. tWithstanding the foregoing, nothing
herein shall prevent Declarant or the Owners of any Lots fcombining two or more Lots into
one Lot for construction of a single Residence thereon; igezl; however, that such combined
Lot may not be subdivided thereafter; and provided furttieai the Owner of the Residence on
such Lot shall be responsible for annual and special asea¢stnased upon the number of Lots
combined into one Lot.
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6.04 Erosion Control. No activity which may create erosion or siltation problerhalsbe
undertaken on any Lot without the prior written approvallsd ACC of plans and specifications
for the prevention and control of such erosion or siltatiothe ACC may, as a condition of
approval of such plans and specifications, require the figemain means of preventing and
controlling such erosion or siltation. Such means may iel(by way of example and not of
limitation) physical devices for controlling the run-offié drainage of water, special precautions
in grading and otherwise changing the natural landscapgrestjlandscaping as provided for in
Section 6.05. Guidelines for the prevention and controlroéi®n and siltation may be included
in the Design Standards of the ACC.

6.05 Landscaping. No construction or alteration of any Structure shall takaecplwithout the
prior written approval by the ACC of plans and specificasidar the landscaping to accompany
such construction or alteration. Guidelines for the laaggtg to accompany the construction or
alteration of any Structure may be included inBleelopment Guidelines of the ACC.

6.06 Trees. No trees having a diameter of ten (10) inches or more (meddtom a point two
(2) feet above ground level) shall be removed from any Loesgilsuch removal is in conformity
with approved landscaping plans and specifications suédipursuant to the provisions of
Section 6.05 hereof or unless such removal is required ddeséase. Guidelines relating to the
preservation of trees or other natural resources and wldpon the Property may be included in
the Design Standards of the ACC.

6.07 Temporary Buildings. No temporary building, trailer, garage or building under
construction shall be used, temporarily or permanentlya assidence on any Lot except as
temporary sleeping or living quarters required or desedbl security purposes in accordance
with plans and specifications therefor approvedhayACC.

6.08 Signs.

(@) No signs whatsoever (including but not limited to comei@rand similar signs) shall,
without the ACC's prior written approval of plans and spwgfions therefor, be installed,
altered or maintained on any Lot, or on any portion of a Stmetvisible from the exterior
thereof, except:

(i) such signs as may be required by legal prdioes;

(i) not more than one “For Sale” sign, such sign having a maxn face area of four square
feet; provided that such sign may only be displayed in thatfs@ard of a Lot; and, provided,

further, that if, at the time of any desired use of such siba,Association is making “For Sale”

signs available for the use of Owners, the signs made alaitabthe Association must be used;
and

(i) directional signs for vehicular or pedestrian safdty accordance with plans and
specifications approved by the ACC; except that Declarannd any period in which Declarant
retains the right to appoint and remove any directors anidesf of the Association shall have
the sole right to erect and locate directional signs withtbetconsent or approval of either the
ACC or the Association.

(b) All “For Rent” signs are prohibited in the @opment.

(c) In no event during approved construction of any Struetahall more than one job
identification sign be approved by the ACC.

6.09 Setbacks. In approving plans and specifications for any proposedc8ire, the ACC
may establish setback requirements for the location of &talcture. Guidelines for setbacks
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may be included in the Design Standards of the ACC. No Strecthball be erected or placed on
any Lot unless its locations is consistent with such sethacko residence shall be erected
nearer to a fronting street than the building line shown anplat of the Development recorded
in the real property records of Gwinnett County, Georgia, mearer than ten (10) feet to any
boundary line of any neighboring Lot.

6.10 Fences. No fence or wall of any kind shall be erected, maintained,l@red on any Lot
without the prior written approval of the ACC of plans and gfieations for such fences and
walls. Guidelines relating to the design, location and uddgences and walls may be included
in the Design Standards of the ACC. In no eveatl gihain link fences be allowed on any Lot.

6.11 Roads and Driveways. No road or driveway shall be constructed or altered on any Lot
without the prior written approval of the ACC of plans and @fieations for such roads and
driveways. Guidelines relating to the design and locatibrroads and driveways may be
included in the Design Standards of the ACC.

12 Antennae, Etc. No exterior television or radio antennae or solar equiproéany sort shall
be placed, allowed or maintained upon any portion of a Stireadf Lot without prior written
approval by the ACC. No antennae shall be installed or usethéopurpose of transmitting
of electronic or ham radio signals. No television satellitgh receivers shall be installed or
used on any Lof. See 1-10-97 FCC amendment )
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2. January 10, 1997
BIRCHWOOD HOMEOWNERS ASSOCIATION
Subject: BHOA Covenants
Ref.: Article VI, General Covenants and Restrictiors, Paragraph 6.12, Page 26
ANTENNAE, ETC. - - - - - AMENDED

Information received front Mr. George Nowack, Attorney for Birchwood Subdivision
concerning the above subject is explained below.

On October 4, 1996 a ruling issued by the FCC (Fedd Communications Commission)
under the Telecommunications Act of 1996 limits thability of associations to restrict the
installation of antennas. The new ruling will not dow Residential Subdivislons to prohibit
the use of the new 18" satellite dish receivers. Eharger units, larger than one meter in
diameter may still be prohibited in subdivisions umer the Covenant regulation referenced
above.

However, restrictions in regards to installation aml location may still be applied on the 18"
size dish. The restrictions as approved by the Bilmwvood Homeowners Association Board
of Directors on January 10, 1997 are as follows: Th18” satellite dish receiver must be
installed on the rear/back section of the homeownsiroof. It may not be installed on the
font side of the roof or in the front yard or any portion of the forward section of the home
or lot. The homeowner is advised to instruct the istaller as to these restrictions and
regulation. Failure to do so will cause additionaéxpense to the homeowner in having the
unit relocated.

Permission to install the new smaller size dish asferenced within this amended
regulation must be obtained from the Birchwood Homewners Association Architectural
Control Committee under the General Guidelines andnstructions as other matters that
come under the control of the ACC. Please be sute contact the ACC with the proper
information prior to the installation of the new 18' satellite dish receiver. Permission will
be forthcoming under the regulations as noted

Thank you;
For the BHOA Board of Directors: By Gus Heffener,Vice President
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6.13 Clotheslines, Solar Equipment, Garbage Cans, EtcAll clotheslines, equipment
garbage cans, woodpiles and solar equipment shddpt screened by adequate planting or
fencing so as to conceal them from view by neigimigpresidences and streets, and may be
maintained in the rear yard of a Lot only. No wiag shall be covered by unsightly coverings,
including but not limited to paper, foil or sheets.

6.14 Maintenance. Each Owner shall keep and maintain each Lot and StructureedJy
him, as well as all landscaping located thereon, in good it@mdand repair, including, but not
limited to (i) the repairing and painting (or other appraei external care) of all Structures; (ii)
the seeding, watering and mowing of all lawns; and (iii) tmengng and trimming of all trees,
hedges and shrubbery so that the same are not obstructivevawa by the motorists or
pedestrians of street traffic. Notwithstanding the foiegpthe maintenance required hereunder
shall also extend from the boundary of a Lot to the curbinghef tight-of-way bordering said
Lot. If in the opinion of the ACC, any Owner shall fail to perfo the duties imposed by this
Section the ACC shall notify the Association. If the Boaralslagree with the determination of
the ACC with respect to the failure of said Owner to perform duties imposed by this Section,
then the Board shall give written notice to the Owner to reyndge conditions in question,
setting forth in reasonable detail the nature of the cooniand the specific action or actions
needed to be taken to remedy such condition. If the ownetl fhbto take reasonable steps to
remedy this condition within thirty (30) days after the nvagl of said written notice by certified
mail, return receipt requested, then the Association shalle the Right of Abatement as
provided in Section 8.02 hereof. Guidelines relating to thaintenance of Structures and
landscaping may be included in the Design Standafrttee ACC.

6.15 Commercial and Recreational Vehicles and Trailers.No commercial vehicle, house

trailer, mobile home, motor home, recreational vehiclenpar, truck with camper top, boat or
boat trailer of like equipment shall be permitted on any Lotaopermanent basis, but shall be
allowed on a temporary basis not to exceed forty-eight (é8secutive hours. Notwithstanding
the foregoing, any such vehicles or equipment may be stameal loot provided such vehicle or

equipment is kept in an enclosed space and is concealed fiesnby neighboring residences

and streets.

6.16 Recreational Equipment. Recreational and playground equipment shall be placed or
installed only upon the rear of a Lot as approved by the ACCskBtball goals may be placed
adjacent to the driveway as approved by the ACC but shall beqwhto match the house. No
above ground pool shall be allowed.

6.17 Exposed Foundations.No Residence shall have exposed concrete blocld&dions.

6.18 Non-Discrimination. No Owner or person authorized to act for an Owner shall refoise
sell or rent, after receiving a bona fide offer, or refuse égatiate for the sale or rental of, or
otherwise make unavailable or deny the purchase or ren@hyl ot to any persons because of
race, color, religion, sex, age or national origin. Anythiim this Declaration to the contrary
notwithstanding, this covenant shall run with the land ahdllsremain in effect without any
limitation of time.

6.19 Animals. No agricultural animals may be kept on any Lot and no animatduding
birds, insects and reptiles may be kept on any Lot unlesstkepeon solely as household pets
and not for commercial purposes. No animal shall be allowedbdcome a nuisance. No
Structure for the care, housing or confinement of any anishalll be constructed, placed or
altered on any Lot unless plans and specifications for saigctire have been approved by the
ACC.
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6.20 Unsightly or Unkempt Conditions. The pursuit of hobbies or other activities, including
specifically, without limiting the generality of the foreimg, the assembly and disassembly of
motor vehicles and other mechanical devices, which migid te cause disorderly, unsightly or

unkempt conditions, shall not be pursued or un#lertaon any property within the Development.

6.21 Solid Waste.

(a) No person shall dump rubbish, garbage, or any other fdreolad waste on any Lot or on
Common Property.

(b) Except during approved construction and as approvechbyappropriate governmental
authority, no person shall burn rubbish, garbage or anyrdtren of solid waste on any lot or
Common Property.

(c) Except for building materials employed during the ceuo$ construction of any Structure
approved by the ACC, no lumber, metals, bulk materials ddseaste of any kind shall be kept,
stored or allowed to accumulate on any Lot unless screenetherwise handled in a manner set
forth in the Design Standards.

(d) If rubbish, garbage or any other form of solid waste iseadisposed of by being collected
on a regular and recurring basis, containers may be placéniopen on any day that pick-up is
to be made, in order to provide access to persons making sciclup. At all other times such
containers shall be screened or enclosed in a manner sét iforthe Design Standards.
Guidelines relating to the type of containers permitte@, ttenner of storage and the place of
pick-up may also be included in the Design Stanslard

6.22 Nuisances. No noxious or offensive activity shall be carried on upon &oy, nor shall
anything be done thereof which may be or may become any anneyaf nuisance to the
community.

6.23 Rivers. This Section and Section 7.05 of this Declaration, and thesrwse restrictions,
and design standards and guidelines issued by the Board designee shall govern the use of
such rivers as may exist, if any, in the Development or suafrsias are made available for the
use of all Owners and Occupants in the Development. Fistiad) be permitted so long as a
license is obtained from the appropriate governmental axityh Ice skating, boating and
swimming shall not be permitted. No Owner shall have anytrighpump or otherwise remove
water from such river for the purpose of irrigation or otheewor to place rocks, stones, trash,
garbage, sewage, waste water, rubbish, debris, ashesasrrethise in such river or in any other
portion of the land owned by Declarant and other property eraradjacent to the river (but
outside the Development) have the sole and absolute rigiarityol the water level of such river
and to control the growth and irradiation of plants, fowbtikes, animals, fish and fungi in and
on such river. Owners of lots, which may now, or may hereatieradjacent to the river (the
“River Lots”) shall be required to maintain such grass, ptamor other lateral support to prevent
erosion of the embankment adjacent to the river and the hegghde and contour of said
embankment shall not be changed without prior written coheg&Declarant or the Association.
If any Owner of a River Lot fails to maintain said embankmenaccordance with the foregoing,
Declarant or the Association shall have the right, but nagaltion, to enter upon any such River
Lot to perform such maintenance work which may be reasonaujyired, all at the expense of
the River Lot Owner, which expense shall be payable by sucheédwo the Association. No
docks, piers or other similar facility shall be constructadess and until same shall have been
approved in accordance with Article V hereof. No bulkheaalldbe permitted to be constructed
without the prior written consent of Declarant.
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6.24 Residential Use. All Lots shall be used for residential purposes exclusivé\yp business
or business activity shall be carried on upon any Lot at amg &xcept with the written approval
of the ACC; provided, however, that nothing herein shallvere ACC and the ACC's
subsidiaries, affiliates, employees and agents from uaimgLot owned or leased by ACC for
the purpose of carrying on business related to the developmale and rental of Lots in the
Development; provided further, private offices may be rtamed in residences located on any
of the Lots so long as such use is incidental ¢opitimary residential use of the Lot.
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ARTICLE VII
EASEMENTS, ZONING AND OTHER RESTRICTIONS

7.01 Easements.

(a) Declarant hereby expressly reserves to the Declatarguccessors and assigns forever, the
right to create perpetual easements in, on, over and ungepan of the property owned by
Declarant for any purpose which Declarant deems necessatyding, by way of example, and
not limitation, the following:

() the erection, installation, construction and mainteseof wires, lines, conduits and poles
and the necessary or proper attachments in connection withtransmission of electricity,
telephone, cable television cables and otherieslitnd similar facilities;

(i) the erection, installation, construction and mair@eoe of storm-water drains, land drains,
public and private sewers, irrigation systems, pipelimestipplying gas, water and heat, and for
any other public quasi-public facility, servicefanction;

(iii) slope control purposes, including the right to gradh golant slopes and prevent the doing
of any activity which might interfere with slopes or which ght create erosion or sliding
problems or which might change, obstruct or rethednage flow; and

(iv) the planting or re-planting of hedges, shrubbery, lsshrees, flowers and plants of any
nature.

(c) The rights and easements of enjoyment in and to the Conftnmerty shall additionally be
subject to the right of the Declarant to the exclusive usearfipns of the Common Property
reasonably required, convenient or incidental to the imgnoent and sale of Lots including, but
not limited to, sales and business offices, storage areastrction yards and signs. Such right
of the Declarant may be delegated by it to developers andiéngilhaving an interest in the
Property, shall be exercised so as to avoid any unnecesseoyvenience to or infringement
upon the rights of others and shall continue until such timewch persons no longer own any
Lot primarily for the purpose of sale or December 31, 1999 ctwver shall first occur, without
affecting any member’s obligation to pay assessments gprhile during such period of time or
the permanent charge and lien on any member’sriLfatvior of the Association.

(b) No owner shall have any right to use any easement cregtéfiebDeclarant in, on or over
any portion of the property unless such easement has begnedgdy the Declarant to the
Association.

7.02 Easement Area. The words “Easement Area” as used herein shall mean thoas are
any Lot or any other portion of the Property with respect tdolvheasements are shown on a
recorded deed, easement agreement or on any fikedt@rded map or plat relating thereto.
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7.03 Entry. The Declarant and its employees, agents, successors agdsaskall have the
right at all reasonable times to enter upon all parts of eadement Area for any of the purposes
for which such Easement Area is reserved, without being éddmhave committed a trespass or
wrongful act solely by reason of such entry and the carryingad such purposes, provided the
same are done in accordance with the provisions of this &ectiThe Declarant and its
employees, agents, successors and assigns shall be rb#pdos leaving each Lot in good
condition and repair following any work or activity undegém in an Easement Area pursuant to
the provisions of Section 7.01.

7.04 Zoning and Private Restrictions. None of the covenants, restrictions or easements
created or imposed by this Declaration shall be construgebasitting any action prohibited by
applicable zoning laws, or by the laws, rules or regulatiohany governmental body. In the
event of any conflict between such laws, rules or regulatimnd the covenants, restrictions and
easements created or imposed by this Declaration, the estsictive provision shall govern and
control.

7.05 Easement for River Maintenance. Declarant hereby expressly reserves a perpetual
easement for the benefit of Declarant and its successorassigns, across such portions of the
Development, determined in the sole discretion of Declaanits successors and assigns), as
are necessary to allow for the maintenance of a river andesher(s), if any, which are within
the Development of which are made available for the use ajmyewent of the Owners and
Occupants within the Development. Such maintenance sbatiebformed with a minimum of
interference to the quiet enjoyment of the property adjatethe river, reasonable steps shall be
taken to protect such property, and damage shall be repayréiae person or entity causing the
damage at its sole expense. In order to allow the exerciskeofights created pursuant to this
easement, no tree or structure may be placed within twerty fé&t of the line formed by the
highest normal elevation of the river unless otlisevapproved by the ACC.

ARTICLE VIII
ENFORCEMENT

8.01 Right of Enforcement. This Declaration and the Restrictions contained hereirl sha
inure to the benefit of and shall be enforceable by (i) thel@ant so long as it is an Owner, (ii)
the Association and (iii) each Owner, his legakespntatives, heirs, successors and assigns.

8.02 Right of Abatement.

(a) Except where different notice provisions are providethis Declaration, in the event of a

violation or breach of any Restriction contained in this Reation, the Association shall give

written notice by certified mail to the Owner setting forthrieasonable detail the nature of such
violation or breach and the specific action or actions ndedéde taken to remedy such violation
or breach. If the Owner shall fail to take reasonable stepeneedy such violation or breach

within thirty (30) days after the mailing of said written iw#, then the Association shall have the
Right of Abatement.
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(b) The Right of Abatement, as used in this Section and ini@ex6.11 and 6.14 hereof, means
the right of the Association, through its agents and emmey#o enter at all reasonable times
upon any Lot or Structure, as to which a violation, breach thieo condition to be remedied
exists, and to take the actions specified in the notice t@waer to abate, extinguish, remove or
repair such violation, breach or other condition which magstethereon contrary to the
provisions hereof, without being deemed to have committedspass or wrongful act solely by
reason of such entry and such actions, provided such enthysach actions are carried out in
accordance with the provisions of this Section, and withdbst thereof including the costs of
collection including reasonable attorneys’ fees, togettith interest thereon at the lower of the
highest rate permitted by law or 18%, to be a binding persaidigation of such Owner
enforceable in law, as well as a lien on Owner’s Lot, enfopteg@ursuant to the provisions of
Section 8.04 hereof. Such lien shall be superior to any aincharges, liens or encumbrances
which may in any manner arise or be imposed upon the Lot afigr entry whether arising from
or imposed by judgment or decree or by any agreement, contnactgage, deed to secure debt,
or other instrument, excepting only (i) such liens for taxesother public charges as are by
applicable law made superior, (ii) the liens created by iSeeat.01 hereof and (iii) all deeds to
secure debt given to secure a loan the proceeds of which ade(listo purchase a Lot or Lots
(together with any and all Structures which may from timeineet be placed or located thereon)
and (2) to finance the construction, repair orratien of Structures.

8.03 Specific Performance. Nothing contained in this Declaration shall be deemed tecaff
or limit the rights of the Declarant, the Association or anyri@r to enforce the Restrictions by
appropriate judicial proceedings or to recover damagesweier, it is hereby declared that it
may be impossible to measure accurately in money the damabesh will accrue to a
beneficiary hereof, its transferees, successors or asdigireason of a violation of, or failure to
perform any of the obligations provided by this Declaratiand therefore any beneficiary hereof
shall be entitled to relief by way of injunction or specifienfiormance, as well as any other relief
available at law or in equity to enforce the pravis hereof.

8.04 Collections of Assessments and Enforcement of Lien.

(a) If any assessment, interest, cost or other charge isaidtgs required by this Declaration,
the Association may bring either an action at law againsQhaer personally obligated to pay
the same, or any action to foreclose any lien created by thiddbation against the Lot or Lots
subject to the lien, or both, for the purpose of collectingrsassessments, cost or charge, plus
any interest thereon and costs of collection, idiclg reasonable attorneys’ fees.

(b) As an additional remedy, but in no way as a limitation oa temedies, if any assessment,
interest, cost or other charge is not paid as required byDeiclaration, each Owner hereby
grants to the Association and its assigns the following/zooable power of attorney: To sell the
said Lot or Lots subject to the lien at auction, at the usuat@lfor conducting sales at the Court
House in Gwinnett County, Georgia, to the highest biddercish, after advertising the time,
terms and place of such sale once a week for four weeks imtegdiareceding such sale (but
without regard to the number of days) in the paper in which $heriff's advertisements for
Gwinnett County, Georgia are published, all other noticedgpdereby waived by each Owner;
and the Association or any person on behalf of the Associatipassigns, may bid and purchase
at such sale and thereupon execute and deliver to the perchagpurchasers at such sale a
conveyance of said property in fee simple, which conveyast@dl contain recitals as to the
happenings of the default upon which the execution of theguan/sale herein granted depends,
and each Owner hereby constitutes and appoints the Associand assigns, the agent and
attorney in fact of each Owner to make such recitals, andbyerevenants and agrees that the
recitals so to be made by the Association, or assigns, shadlifding and conclusive upon the
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Owner whose property is the subject matter of such sale,l@ddirs, executors, administrators
and assigns of such Owner, and that the conveyance to be mpatie BAssociation or assigns,
shall be effectual to bar all equity of redemption of such @wrr the successors in interest of
such Owner, in and to said Lot or Lots, and the Associationssigms shall collect the proceeds
of such sale, and after reserving therefrom the entire ahwflassessment, interest, cost of other
charge due, together with all costs and expenses of saleitenfpercent of the aggregate
amount due for attorneys’ fees, shall pay any excess to sugtef) or to the heirs or assigns of
such Owner as provided by law. The power and agency herelegtare coupled with an
interest and are irrevocable by death or otherwise and argag as cumulative to the remedies
for collection said indebtedness provided by law.

(c) WAIVER. EACH OWNER, BY ACCEPTANCE OF A DEED CONVEYING A LOT
SUBJECT TO THIS DECLARATION, WAIVES ANY RIGHT WHICH OWNER MA HAVE
UNDER THE CONSTITUTION OR THE LAWS OF THE STATE OF GEORGIA ORHE
CONSTITUTION OR THE LAWS OF THE UNITED STATES OF AMERICA TO NOCE
OR TO A JUDICIAL HEARING PRIOR TO THE EXERCISE OF ANY RIGHT OREMEDY
PROVIDED BY THIS DECLARATION, AND OWNER WAIVES OWNER'’S RIGHS, IF
ANY, TO SET ASIDE OR INVALIDATE ANY SALE DULY CONSUMMATED IN
ACCORDANCE WITH THE PROVISIONS OF THIS DECLARATION ON THE GBRUNDS
(IF SUCH BE THE CASE) THAT THE SALE WAS CONSUMMATED WITHOUT A RIOR
JUDICIAL HEARING. ALL WAIVERS BY OWNER IN THIS PARAGRAPH HAVE BEEN
MADE VOLUNTARILY, INTELLIGENTLY AND KNOWINGLY, AFTER OWNE R HAS
FIRST BEEN ALLOWED THE OPPORTUNITY TO CONSULT LEGAL COUNSEWITH
RESPECT TO OWNER'S POSSIBLE RIGHTS.

8.05 No Waiver. The failure of the Declarant, the Association, or the Owrfeany Lot, his or

its respective legal representatives, heirs, successmrsassigns, to enforce any Restrictions
herein contained shall in no event be considered a waivdreofight to do so thereafter, as to the
same violation or breach or as to any violatiobmach occurring prior or subsequent thereto.
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ARTICLE IX
DURATION AND AMENDMENT

9.01 Duration. This Declaration and the Restrictions contained hereifi slrawith and bind
the Property for a period of twenty (20) years from and after date when this Declaration is
filed for record with the Clerk of the Superior Court of Gwath County, Georgia, after which
time this Declaration and the restrictions shall be autaraly renewed for successive periods
of ten (10) years provided, however, that after the end ofstid twenty (20) year period and
during any ten (10) year renewal period (but only during sttewal period), this Declaration
and the Restrictions contained herein may be terminated lrystrument executed by the proper
Association Officers and recorded in the office of the Clefkhe Superior Court of Gwinnett
County, Georgia, or in such other place of recording as maggdpropriate at the time of the
execution of such instrument, pursuant to a resolution @ppg such termination which is
approved by a two-thirds (2/3) vote of those Class A Membdrghe Association who are
present in person or by proxy and voting at a meeting of Membaly held in accordance with
the provisions of the By-Laws of the Association.

9.02 Amendments by Declarant. During any period in which Declarant retains the right to
appoint and remove any directors and officers of the AssociaDeclarant may amend this
Declaration by an instrument in writing and filed and re@atdn the Land Records of the
Superior Court of Gwinnett County, Georgia, without the rappl of any Member or mortgagee;
provided, however, that (i) in the event that such amendmreterially alters or changes any
Owner’s right to the use and enjoyment of such Owner’s Lotfahe Common Property as set
forth in this Declaration or if such amendment adverselye&H the title to any Lot, such
amendment shall be valid only upon the written consent thdyg a majority in number of then
existing Members affected thereby (it being acknowledded &ny annexation under Article X
shall not trigger the requirement of consent contained im3ection 9.02 (i) , or (ii) in the event
that such amendment would materially and adversely affecsecurity title and interest of any
mortgagee, such amendment shall be valid only upon theenritbnsent thereto of all such
mortgagees so affected. An amendment made pursuant toeti®$ 9.02 shall be certified by
Declarant as having been duly approved by Declarant, anld Blembers and mortgagees if
required, and shall be effective only upon recordation auah later date and shall be specified
in the amendment itself. Each Owner, by acceptance of a deether conveyance to a Lot,
agrees to be bound by such amendments as are permitted lpgthisn 9.02 and further agrees
that, if requested to do so by Declarant, such Owner will eahgo the amendment of this
Declaration or any other instruments relating to the Dgwelent (i) if such amendment is
necessary to bring any provision hereof or thereof into d@npe or conformity with the
provisions of any applicable governmental statute, rule regulation or any judicial
determination which shall be in conflict therewith, (ii))stich amendment is necessary to enable
any reputable title insurance company to issue title instegacoverage with respect to any Lots
subject to this Declaration, (iii) if such amendment is riegg by mortgage loans, including, for
example the Federal National Mortgage Association, or Fddeélome Loan Mortgage
Corporation, to enable such lender or purchaser to makerchase mortgage loans on any Lot
subject to this Declaration, (iv) if any such amendment isessary to enable any governmental
agency or reputable private insurance company to insurégame loans on the Lots subject to
this Declaration or (v) if such amendment is necessary toecbra scrivener’'s error in the
drafting of this Declaration.

9.03 Amendments by Association. Amendments to this Declaration, other than those
authorized by Section 9.02 hereof, shall be propase adopted in the following manner:
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(&) Notice of the subject matter of the proposed amendmaeik Isé included in the notice of
the meeting of the Association at which such proposed amentlis to be considered and shall
be delivered to each Member of the Association.

(b) At such meeting, a resolution adopting a proposed amentmay be proposed by either
the Board or by Members of the Association. Such amendmest beiapproved by Members
holding at least two-thirds (2/3) of the total votes in thes@siation, provided, however (i) that
any amendment which materially and adversely affects tlargg title and interest of any
mortgagee must be approved by such mortgagee and (ii) daripgreriod in which Declarant
has the right to appoint and remove officers and directasftbsociation, such amendment must
be approved by Declarant.

(c) The agreement of the required percentage of the Ownervamete required, the Declarant
and any mortgagee, to any amendment of this Declaratiot Isdavidenced by their execution

of such amendment, or, in the alternative, and provided Erealarant does not then have the
right to approve such amendment, the sworn statement ofrdsd@nt and any Vice-President or
the Secretary of the Association attached to or incorpdratehe amendment executed by the
Association, which sworn statement shall state unequliyotteat the Agreement of the required

parties was lawfully obtained. Any such amendment of thisl&@m@ation shall become effective

only when recorded or at such later date as mapéeified in the Amendment itself.

ARTICLE X
ANNEXATION AND FUTURE DEVELOPMENT

10.1 Annexation.

(@) For so long as Declarant has authority to appoint and verirectors and Officers of the
Association, additional real property may be annexed toPtoperty by the Declarant without
the consent of the Class A Members. Such annexation shalc@@rglished by filing in the
Office of the Clerk of the Superior Court of Gwinnett Count§aeorgia, one or more
supplementary Declarations with respect to the additipnaperties, executed by the Declarant,
its successors or assigns, which shall extend the schente dfdvenants contained herein to
such properties and thereby subject such additions to smases for their share of the
Association expenses. Said supplementary Declarationlseo€Covenants contained herein as
may be necessary to reflect the different character of thditiadal properties as are not
inconsistent with the scheme of this Declaration. In no evéowever, shall any such
Supplementary Declaration revoke, modify or add to the @Gawmés established by this
Declaration regarding the property described in said BxWY. If the additional properties or
any portion thereof are made subject to the provisions Mef@eclarant, its successors and
assigns, shall have the right, but not the obligation, tostroict on the additional properties such
recreational and other facilities as Declarant, its susmmssand assigns, shall deem advisable for
the common use and enjoyment of the Owners. If someone dihar@eclarant owns the real
property to be annexed, the Supplementary Declarant ovensti property to be annexed, if the
Supplementary Declaration shall be consented to by the ©efirthe real property to be annexed
in addition to being signed by the Declarant.

(b) At the expiration of Declarant’s right to appoint and wra Directors and Officers of the
Association, no real property may be annexed to the Propatgss such annexation is approved
by a two-thirds (2/3) vote of the Members of the Associatidmovare present in person or by
proxy and voting at a meeting of Members duly held in accocdamith the provisions of the By-
Laws of the Association. Declarant also reserves the righntend this Declaration unilaterally
at any time so long as it has the authority under this Articlevithout the prior notice and
without the consent of any owner, for the purpose of remodadain portions of the Property
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then owned by the Declarant or its affiliates or the Assammtfrom the provisions of this
Declaration to the extent originally included in error oraagesult of any changes whatsoever in
the plans for the Property desired to be effected by the Paadaprovided such withdrawal is
not unequivocally contrary to the overall, unifosecheme of development of the property.

ARTICLE Xl
MISCELLANEOUS

11.01 No Reverter. No restriction herein is intended to be or shall be constasd condition
subsequent, or as creating a possibility of reverte

11.02 Severability. A determination by a court that any provision hereof is ilvdbr any
reason shall not affect the validity of any otheryision hereof.

11.03 Headings. The headings of the Articles and Sections hereof are for @oiewnce only
and shall not affect the meaning or interpretatibthe contents of this Declaration.

11.04 Gender. Throughout this Declaration, the masculine gender shatldsmed to include
the feminine and neuter, and the singular, theaplmd vice versa.

11.05 Notices. All amendments, notices, requests, objections, waivejsctions, agreements,
approvals, disclosures or consent or any kind made pursaahts Declaration, whether made
by the Declarant, the Association, the ACC, the Owner, ora@hgr person, shall be in writing.
All such writings shall be sufficient only if deposited inetfunited States Mail, with sufficient
postage, and sent to the following addresses:

(a) Declarant: Birchwood Homeowners Association
170 Riverbirch Lane
Lawrenceville, Geord@044

(b) Owners: Each Owner’s address as regiwith the
Association in accarda with the By-Laws.

Any written communication transmitted in accordance wiils tSection 11.05 shall be deemed
received on the third (3rd) day following the day such writteotice is deposited in the United
States Mail.

11.06 No Liability. Declarant has, using best efforts and all due diligencepgrer and
recorded this Declaration so that each and every Owner bhat the right and the power to
enforce the terms and provisions of this Declaration ag@wsry other Owner. However, in the
event that this Declaration is, for any reason whatsoevwegnforceable by an Owner (or any
other person) in a court of Law or otherwise, Declarant shalle no liability of any kind as a
result of such unenforceability, and each and every owneadeeptance of a deed conveying a
Lot, acknowledges that Declarant shall have no saoflity.

11.07 Insurance.

(&) At all times during the term of this Declaration, the Asistion, its successors and assigns,
shall be required to keep any and all recreational facdlitied other improvements located on the
Common Property fully insured by a reputable insurance @mypauthorized to transact
business in the State of Georgia with (i) fire, vandalismJici@us mischief and extended
coverage insurance in an amount adequate to cover the coseptacement of such
improvements in the event of loss of any and/or all of suchramgments, fixtures and contents
thereof; and (ii) public liability insurance in such amaosi@ts shall be determined by the Board
of Directors appropriate for the type of recreational dtidg which shall be allowed on the
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Common Property. Any such policies of insurance shall neqthiat the certificate holders and
insured be given thirty (30) days prior writtenigetof any cancellation of such policies.

(b) Immediately after the damage or destruction by fire tieottasualty to all or any portion of
any improvement covered by insurance written in the namée@fAssociation, the Board or its
duly authorized agent shall proceed with the filing and atipnent of all claims arising under
such insurance and obtain reliable and detailed estimétégs @ost of repair or reconstruction of
the damaged or destroyed property. Repair or reconstryc® used in this paragraph, means
repairing or restoring the property to substantially thmsaondition and location that existed
prior to the fire or other casualty.

Any damage or destruction shall be repaired or reconstuméess, within sixty (60) days after

the casualty, at least seventy-five percent (75%) of thal tAssociation vote entitled to vote

thereon, and, so long as the Declarant has the right to ajppoid remove directors, the

Declarant, otherwise agree. If for any reason either theuaof the insurance proceeds to be
paid as a result of such damage or destruction, or reliakdedatailed estimates of the cost of
repair or reconstruction, or both, are not made availablghéoAssociation within such period,

then the period shall be extended until such informatiorl dbe&a made available; provided,

however, such extension shall exceed one hundred and t&2® days. No mortgagee shall
have the right to participate in the determination of whetttamage or destruction shall be
repaired or reconstructed.
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If the damage or destruction for which the insurance prosesé paid is to be repaired or
reconstructed and such proceeds are not sufficient to ydéfiea cost thereof, the Board shall,
without the necessity of a vote of the Association’'s Membpéesy a special assessment.
Additional assessments may be made in like manner at any dumig or following the
completion of any repair or reconstruction. If the fundsikade from insurance exceed the
costs of repair or reconstruction or if the improvementsrayerepaired or reconstructed, such
excess shall be deposited for the benefit of theogisition.

In the event that it should be determined by the Associatiotivé manner described above that
the damage or destruction shall not be repaired or recarteti@and no alternative improvements
are authorized, then, in that event the property shall demed to its natural state and maintained
as an undeveloped portion of the Community in & agd attractive condition.

(c) The deductible for any casualty insurance policy cdriyy the Association shall, in the
event of damage or destruction, be allocated among thepevgoo are responsible hereunder to
maintenance of the damaged or destroyed property.

11.08 Merger. Upon a merger or consolidation of the Association with aaptssociation, its
property, rights and obligations may, by operation of law ttansferred to another surviving or
consolidated association, or, in the alternative, the @nryp rights and obligations of another
association may, by operation of law, be added to the priggzent the Association as a surviving
corporation pursuant to a merger. The surviving or conatdid association may administer the
Covenants contained herein within the Property, togethén the covenants and restrictions
established upon any other properties as one plan. Exceptrasfter provided, change of or
addition to the Covenants established by this Declaratitminvthe Property. No such merger or
consolidation shall be effective, however, unless firgoiraged by the Association’s Board of
Directors and by members entitled to cast at least two-4h({2d3) of the votes of each class of
members.

ARTICLE Xli
MORTGAGEE PROVISIONS

The following provisions are for the benefit of holders affimortgages on Residences in the
Development. The provisions of this Article apply to botistBeclaration and to the By-Laws
notwithstanding any other provisions containedeher

12.01 Notices of Action. An institutional holder, insurer, or guarantor of a firstmyage, who
provides written request to the Association (such requestdte the name and address of such
holder, insurer, guarantor and the Residence number,ftlierbecoming an “eligible holder”),
will be entitled to timely written notice of:

(@) any condemnation loss of any casualty loss which affact®aterial portion of the
Development or which affects any Residence on which theagfiist mortgage held, insured, or
guaranteed by such eligible holder:
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(b) any delinquency in the payment of assessments or changed by an Owner of a
Residence subject to the mortgage of such eligible holdeerevsuch delinquency has continued
to a period of sixty (60) days; provided however, notwithstiag this provision, any holder of a
first mortgage, upon request, is entitled to written noficen the Association of any default in
the performance of an Owner of a Residence of any obligatioleuthe Declaration of By-Laws
of the Association which is not cured within siX60) days;

(c) any lapse, cancellation, or material modification of amsurance policy maintained by the
Association, or

(d) any proposed action which would require the consent gfegified percentage of eligible
mortgagees.

12.02 Special FHLMC Provision. So long as required by the Federal Home Loan Mortgage
Corporation and/or its successors, the following provisiapply in addition to and not in lieu of
the foregoing. Unless at least two-thirds (2/3) of the firgirtgagees or at least two-thirds (2/3)
of the total Members of the Association entitled to vote #oer consent, the Association shall
not:

(@) by act or omission seek to abandon, partition, subdjvisieumber, sell or transfer the
Common Property which the Association owns, directly oirectly (the granting of easements
for public utilities or other similar purposes consistenthwthe intended use of the Common
Property shall not be deemed a transfer withimtlieaning of this subsection);

(b) change the method of determining the obligations, assests, dues, or other charges
which may be levied against an owner of a Residence

(c) by act or omission change, waive, or abandon any schemegofations or enforcement
thereof pertaining to the architectural design or the éotemppearance and maintenance of
Residences and of the Common Property. (The issuance anddameat of architectural
standards, procedures, rules and regulations, or usectiests shall not constitute a change,
waiver or abandonment within the meaning of thisvigion);

(d) fail to maintain insurance as required by fbeclaration; or

(e) use hazard insurance proceeds for any Common Propeggddor other than the repair,
replacement or reconstruction of such property.

First mortgagees may, jointly or singly, pay taxes or othearges which are in default and
which may or have become a charge against the Common Propedymay pay overdue
premiums on casualty insurance policies or secure new ktpdnaurance coverage upon the
lapse of an Association policy, and first mortgagees makimgh payments shall be entitled to
immediate reimbursement from the Association.

12.03 No Priority. No provision of this Declaration or the By-Laws gives or $had
construed as giving any Owner or other party priority ovey gghts of the first mortgagee of
any Residence in the cases of distribution to such Ownerspoirance proceeds or condemnation
awards for losses to or a taking of the Common &htgp
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12.04 Notice to Association. Upon request, each Owner shall be obligated to furnish to the
Association the name and address of the holder of any matgagumbering such Owner’s
Residence. Further, each Owner shall be obligated to infoemAssociation in writing of the
sale by each Owner of such Owner’s residence, including éte df the sale, the name of the
purchaser, and the forwarding address for the selling OwBeich notice shall be accompanied
by a copy of the deed of conveyance from the splwner to the purchaser.

12.05 Amendment by Board. Should either the Federal National Mortgage Associatiother
Federal Home Loan Mortgage Corporation and/or their rdgpesuccessors subsequently delete
any of their respective requirements which necessitat@tbésions of this Article or make any
such requirements less stringent, the Board without agprofr the Owners, may cause an
amendment to this Article to be recorded to refleath changes.

12.06 Applicability of Article XII.  Nothing contained in this Article shall be construed to
reduce the percentage vote that must otherwise be obtaimat the Declaration, By-Laws, or
Georgia law for any of the acts set out in thisdet

12.07 Failure of Mortgagee to Respond. Any mortgagee who receives a written request from
the Board to respond to or consent to any action shall be ddéorteave approved such action if
the Association does not receive a written response frorvitbrggagee within thirty (30) days of
the date of the Association’s request.

IN WITNESS WHEREOF, the Declarant has caused this Dectawaty be duly executed and
sealed the day and year first above written.

Signed, sealed and delivered BimbdvHomeowners Association
in the presence of::

BY:
Unofficial Witness Title: President

(Corporate Seal)

Notary Public

The Association, by execution hereof, acknowledges andesgthat the Association is hereby
bound by all of the Association’s obligations under this Beation of Covenants, Restrictions
and Easements.

IN WITNESS WHEREOF, the Association, acting through itsydalthorized officers has caused this
Declaration to be executed and sealed this 26ttotldyne, 1992.

Signed, sealed, and delivered BimbavSubdivision Home

in the presence of: Owners’ Association, Inc.
BY:

Unofficial Witness Title: President

Notary Public
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